Lasting Powers of
Attorney (LPA’s

Two in three people will lose their mental capacity at some point. For many
this is the result of an iliness such as a stroke; coma; Alzheimer's or
dementia, although often capacity is lost following an accident.

In any situation where you lack capacity unless you have already signed a
‘Lasting Power of Attorney' (LPA), your loved ones will need to apply to
become your 'Deputy' through the Court of Protection. Deputyship is a time
consuming and costly court process that can cost thousands of pounds,
even once a deputy is appointed significant supervision and insurance fees
are payable each year. Furthermore whilst a deputyship application is
pending all accounts (including joint assets) are frozen, in many cases this
can be for several months.

In order to avoid the costs and time involved in deputyship, clients are
advised to make their LPA’s whilst they still have mental capacity. LPA's are
legal documents in which you ‘the Donor’ appoint ‘attorneys’ (often friends
and family members) to make decisions on your behalf if you are ill or lose
capacity, because you are giving the attorneys authority to act, the courts
need not be involved.

AVOID
FROZEN
ACCOUNTS

Many assets, including funds in
bank and building society
accounts can be frozen on the
incapacity of their owner,
LPA’s will avoid this.

Callus 01785 711556 or visit www.Dunham-McCarthy.co.uk for more information and advice.

KEEP
CONTROL

Without an LPA it is the courts
that ultimatly decide who may or
may not deal with your financial
affairs. Equally with medical
matters, it is doctors who
will have the final
say.

REDUCE
COSTS

In the absence of an LPA, your
loved ones instead need to apply
for ‘Deputyship, this process
entails up-front and on-going
costs often running into
thousands of
pounds.

WHAT ARE THE
BENEFITS?

PROTECT
YOUR FAMILY

People often sign LPA's to
protect their families from the
stress and delays involved in
dealing with the courts, in
what would be a
particularly difficult
time.

SIMPLIFY
ADMINISTRATION

Attorneys appointed under a LPA
have fewer administrative
responsibilities than Deputy's
appointed by the Court of
Protection. Supervision is
also much simpler.

CLIENT GUIDE




How do they work?

Making a Lasting Power of Attorney (LPA) is a relatively simple process
whereby a person known as the ‘Donor” appoints people they trust known as

‘Attorneys' to m

ake decisions on their behalf,

Attorneys are duty bound to act in the Donor's best interests when making
decisions. In practice they will have to deal with everything that would have
otherwise been dealt with by the donor. This could include significant decisions
such as selling the family home, and more trivial matters such as cancelling a

mobile phane contract.

There are two types of LPA, one for ‘Property Decisions' and another for ‘Health
Decisions’. To the right are examples of the decision attorneys might be
involved in making for each type of LPA.
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Signature

Certificate
Provider

Attorney
Declarations

Health Decisions

B Make decisions about medical treatment and on-going care;

B Give or refuse consent to life sustaining treatment;

B Choose the most appropriate nursing or residential home for the donor;

Property & Financial Affairs

B Buy and sell land, property and other assets including the family home;

B Maintain and manage land and buildings and businesses;

m Open, close and operate bank, building society and other accounts;

= Claim benefits, pensions, insurances and allowances;

®m  Deal with utility companies and other service providers;

B Invest and manage savings and other wealth;

Loss of
Capacity

Registration
Application

OPG
Approval

We start by discussing .
the choices involved;
this includes
identifying who the
attorneys are to be. It
is possible also to
provide guidance
where necessary and
to place conditions
and restrictions on
their powers.

Documents are first
signed by the ‘Donor’
this is the person
appointing the
attorneys and
replacement attorneys.

A ‘Certificate’ is provided
confirming that the Donor
fully understands the

| powers they are giving to

attorneys. In addition the
Certificate Provider signed
to confirm that the Donor

had their mental capacity at

the time they signed the
LPA documents.

Those named as
Attorneys (family /
friends /
professionals) sign
to confirm their
acceptance of the
duties and
responsibilities

conferred to them.

Callus 01785 711556 or visit www.Dunham-McCarthy.co.uk for more information and advice.

Capacity may be
lost for a number
of reasons, the
most commaon
being stroke,
Alzheimer's or
dementia for
example. This is
the point at
which the
Attorneys will
have to act on
behalf of the
Donor.

| Following the loss of

capacity, the LPA is sent
to the Office of the Public
Guardian (OPG) for
registration, there is a
fee charged by the OPG
at this point. The
registration process
usually takes between 5

and 12 weeks.

Once registered the
documents are
returned to the
Donor stamped and
approved by the
OPG. It is from this
point that the
Attorneys can act
and make decisions
on behalf of the
Donor.
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Can anybody make an LPA?

Anybody with capacity, over the age of 18 is capable of
making a LPA. Where the Donor (the person making a
LPA) has an iliness such as dementia it may still be
possible for them to make a valid LPA provided they had
enough capacity to understand and comprehend the
purpose and effect of making a Lasting Power Attorney.

What is loss of capacity?

In accordance to the Mental Health Act 2005 s 2 (1) a
person lacks capacity in relation to a matter if at the time
he is unable to make a decision for himself in relation to
the matter because of an impairment of, or a disturbance
in the functioning of, the mind or brain.

It does not matter whether the impairment or
disturbance is permanent or temporary. Capacity is fluid;
a person may lack capacity on a particular day, at a
particular time, but be perfectly capable of making
decisions the next day. This is especially true where
medications are involved that may help or exacerbate a
person’s state of mind.

Commeon conditions that affect capacity include stroke;
coma; concussion; mental health problems;
neuro-disability/brain injury; Alzheimer's and other forms
of dementia. Someone can also lose mental capacity
because of an injury, such as a car accident.

Who can be Attorneys?

Almost anybody can be named as an attorney, although
attorneys must not be bankrupt or subject to a debt
relief order. But they too must be at least 18 years and
have metal capacity to make decisions on your behalf.

Clients typically name their spouses, children and other
close family as their attorneys. Also in many cases
professional attorneys are named, solicitors or
accountants for example.

What are an Attorneys duties?

Fundamentally Attorneys must act in your best interests
whilst dealing with that things that you would have dealt
with yourself had you not lost capacity. Whilst
discharging their duties The Mental Capacity Act 2005
imposes specific responsibilities on Attorneys to:

B actin accordance with the Act's principles;

B have regard to the guidance in the Code of Practice;

act only within the scope of the authority given;

B carry out instructions as required by the LPA;

B (o keep records of decisions made and transactions;
o

not delegate powers unless authorised to do so.

The role of Attorney is hugely important, a great deal of
care and consideration should be taken when deciding
who to appoint to the role.

When can Attorneys act?

You can allow your attorneys to make decisions even if
you have mental capacity. However, your attorneys can
only act with your consent under these circumstances.
However, if you later lose the ability to make informed
decisions due to disturbance or impairment of your mind
whether this is on a temporary or permanent basis then
your attorneys can continue to act an your behalf
covered by the LPA.

How many Attorneys can I appoint?
Usually between one and four attorneys are appointed
although more than four can be appointed where
necessary. It is also possible to appoint ‘Replacement
Attorneys’, these are your second choice, and can only
act if the first named attorneys cannot act (if they have
lost capacity or passed away for example). By way of
example a client might appoint Jack and Jill together or
Jack as a first choice and Jill as the replacement.

What are notifies persons?

Some clients wish to have particular people notified if
their power of attorney is registered, traditionally this
was a safeguard to ensure the document is not used
without the Donors knowledge.

Do Attorneys have to act jointly?

Three options apply here. Firstly attorneys could be
allowed to act jointly and severally, this is the most
practical, if one attorney makes a decision; this has the
same effect as if all the attorneys had made the decision.

Instead the document could allow attorneys to act only
jointly. However, this has the potential to raise difficulties
in operation as attorneys must agree unanimously on
every decision, no matter how big or small, thus making
simple decisions time consuming. Also if a decision
cannot be agreed by all attorneys, the only remedy is to
apply to court for consent. Furthermore, if one attorney
dies or can no longer act on your behalf, this effectively
stops your LPA working.

The third option is jointly for some decisions and
severally for other decisions.

What is a “‘Certificate Provider’?

This person signs to confirm they have discussed with
the donor what a LPA is and confirmed they have a full
understanding of what they are doing by passing
autonomy to their attorneys. It is used as a fail-safe to
prevent any adverse inferences presumed such as being
forced in to applying for LPA.

When do I register my LPA?

Your LPA can be registered at any time either by yourself
or by your Attorneys. Ideally it should be registered
before you lose capacity, in case there are difficulties
which can be sorted out whilst you remain capable.

What is the OPG?

The Office of the Public Guardian (OPG) protects people
in England and Wales who may not have the mental
capacity to make certain decisions for themselves, such
as about their health and finance. They are responsible
for overseeing Attorneys appointed under LPA's.

They are responsible for taking action where there are
concerns about an attorney; registering LPA's;
maintaining the public register of people who have been
given LPA's and looking into reports of abuse against
registered attorneys.




L 01785 711556

Over the years Dunham McCarthy has moved from strength
to strength, providing innovative financial and legal services

: : WILLS & TRUSTS
to private clients across the country.
Detailed advice and drafting of Wills including
Our team has grown to accommaodate each of our 20,000+ the production of various Will trusts.
existing clients individual needs, so contact us today and find
out how we can help you and your family.
POWERS OF ATTORNEY

Producing documents for and providing advice on
appointing attorneys both lasting and general.

HOME PROTECTION

Protecting clients homes from various risks ensuring
assets pass to the intended beneficiaries.

LIFE INSURANCE FUNERAL PLANS
Advice on a range of term and whole-of-life THE Helping clients plan and pay for their funerals in
insurance policies from leading providers. advance reducing long term costs in real terms.
ILLNESS PROTECTION PROBATE

GROUP
Compare hundreds of critical illness, serious The administration of the deceased's estate in
iliness, accident and sickness policies. accordance with the directions laid out in their will.
GENERAL INSURANCE
Insurance policies for buildings, contents, WEALTH MANAGEMENT
businesses and much more.

Detailed analysis and risk based advice on

pensions and investments.

MORTGAGES PENSION ADVICE
Sourcing residential, buy-to-let and commercial Helping clients plan for their retirement by maximising
mortgages for clients from a range of providers. existing pension growth or starting a new scheme.
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